Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2005

SBS Telecommunications, Inc v. Public Service
Commission of Utah and Qwest Corporation :
Brief of Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
William R. Bodine.
Sandy Mooy.
Recommended Citation
Brief of Appellee, SBS Telecommunications, Inc v. Public Service Commission of Utah, No. 20050692 (Utah Court of Appeals, 2005).
https://digitalcommons.law.byu.edu/byu_ca2/5960

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS

SBS TELECOMMUNICATIONS, INC., a
Utah corporation,
Appeal No. 20050692-CA
Petitioner,
vs.
PUBLIC SERVICE COMMISSION OF UTAH
Agency Decision: Public Service Commission
and QWEST CORPORATION,
of Utah, Docket No. 04-049-06
Respondents.
Appeal of an Order of the Pub ic Service Commission

Brief of Appellee/Respondent Public Service Commission
William R. Bodine
SBS Telecommunications, Inc.
233 #ast 500 North
Tooele, Utah 84074
Telephone (435)850-3514

Sandy Mooy, USB 2309
Public Service Commission
Heber M. Wells Building, 4th Floor
160 East 300 South
Salt Lake City, Utah 84111
Telephone (801) 530-6716
Facsimile (801) 530-6796
Attorney for Public Service Commission

FILED
UTAH APPELLATE C
JAN 1 t m .

IN THE UTAH COURT OF APPEALS

SBS TELECOMMUNICATIONS, INC., a
Utah corporation,
Appeal No. 20050692-CA
Petitioner,
vs.
PUBLIC SERVICE COMMISSION OF UTAH
and QWEST CORPORATION,
Agency Decision: Public Service Commission
of Utah, Docket No. 04-049-06
Respondents.
Appeal of an Order of the Pub] ic Service Commission

Brief of Appellee/Respondent Public Service Commission
William R. Bodine
SBS Telecommunications, Inc.
233 #ast 500 North
Tooele, Utah 84074
Telephone (435)850-3514

Sandy Mooy, USB 2309
Public Service Commission
Heber M. Wells Building, 4th Floor
160 East 300 South
Salt Lake City, Utah 84111
Telephone (801) 530-6716
Facsimile (801) 530-6796
Attorney for Public Service Commission

PARTIES APPEARING BELOW IN PSC DOCKET NO. 04-049-06
Qwest Corporation
SBS Telecommunications, Inc.
Clear Wave Communications, LC
East Wind Enterprises, LLC
Prohill, Inc., d/b/a Meridian Communications of Utah
Utah Division of Public Utilities, Department of Commerce
Utah Committee of Consumer Services, Department of Commerce

2

TABLE OF CONTENTS
TABLE OF AUTHORITIES

4

JURISDICTION OF THE COURT

5

STATEMENT OF ISSUES PRESENTED FOR REVIEW

5

DETERMINATIVE PROVISIONS APPLICABLE TO THE APPEAL

5

STATEMENT OF THE CASE

5

SUMMARY OF ARGUMENT

7

ARGUMENT
The issue was not preserved for appeal, nor is it properly briefed for consideration
There is no merit to Appellant's position

7
7
9

CONCLUSION

10

3

TABLE OF AUTHORITIES
Constitutions
Constitution of the United States, Amendment X

9

Cases
Beehive Telephone Company v. Public Service Commission, 89 P.3d 131 (Utah 2004)

10

Burns v. Summerhayes, 927 P.2d 197 (Ut. Ct. Appls, 1996)

8

Clayton v. Bennett, 298 P.2d 531 (Utah 1940)

9

MacKay v. Hardy, 973 P.2d 941 (Utah 1998)

8

Morton International Inc. v. Auditing Division, State Tax Commission, 814 P.2d 581 (Utah 1993) . 5
Nipper v. Douglas, 90 P.3d 649 (Ut. Ct. Appls. 2004)
Robinson v. Utah Department of Transportation, 20 P. 3d 396 (Utah 2001)

8
9, 10

State v. Gallion, 572 P.2d 683 (Utah 1977)

9

State v. Garner, 52 P.3d 467 (Ut. Ct. Appls. 2002)

8

State v. Thomas, 974 P.2d 269 (Utah 1999)

8

Western Leather and Finding Company v. State Tax Commission, 48 P.2d 526 (Utah 1935)

10

Statutes
Utah Code Section 54-7-15

7

Utah Code Section 78-2-2(3)(e)(i)

5

Utah Code Section 78-2a-3(2)(j)

5

Court Rules
Utah Rule of Appellate Procedure 24

8
4

JURISDICTION OF THE COURT

This court has jurisdiction of this appeal pursuant to Utah Code §78-2a-3(2)(j). Supreme
Court jurisdiction was pursuant to Utah Code §78-2-2(3)(e)(i).

STATEMENT OF ISSUES PRESENTED FOR REVIEW
Appellant SBS Telecommunications identifies five issues raised on appeal, Appellant's Brief,
page 1, yet briefs only one issue - whether the Public Service Commission's existence is
constitutional. SBS Telecommunications specifically "waives and releases all [other] claims
Appellant's Brief, page 7. As will be discussed in the following argument, this single issue presented
on appeal was not raised or preserved for appeal, nor has appellant presented a statement of grounds
for seeking review of an issue not preserved below, nor how the issue is not precluded for review by
statute. Legal issues are reviewed under a correction-of-error standard, Morton International Inc. v.
Auditing Division, State Tax Commission, 814 P.2d 581, 588-89 (Utah 1993).

DETERMINATIVE PROVISIONS APPLICABLE TO THE APPEAL
The Public Service Commission will rely upon the same state and federal constitutional
provisions given by Appellant. They are provided in the Addendum of Appellant's Brief.

STATEMENT OF THE CASE
The Public Service Commission will rely upon the Statement of the Case presented by SBS
Telecommunications, with addition of the following: Before the Public Service Commission
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("Commission"), Appellant filed a Petition for Review on July 11, 2005. Record, 233, Petition for
Review.1 Therein, of the four issues Appellant raised, only one dealt with the Commission's authority
and jurisdiction. It is not the same as the issue Appellant argues before the Court. Below, Appellant's
claim was, "The Commission acted beyond the scope of its authority and jurisdiction by erroneously
exercising jurisdiction over a matter in which the Commission cannot grant appropriate relief. In this
Docket, SBS is seeking monetary relief. This Commission is without authority to award such
damages. Rather, the Commission is limited to affording 'reparations,' i.e. a refund of overcharges."
Record, 233, Petition for Review, page 5. As noted in the Commission's Order on Review,
Appellant's argument in the agency review was contradictory to its own claims and arguments made
before the Commission. Record, 235, Order on Petition for Review, page 2. At no time before the
Commission did appellant ever raise a claim that the existence of the Commission, or the exercise of
its authority to resolve a Qwest tariff dispute, as requested by Appellant's complaint filed with the
Commission in PSC Docket No. 04-049-06, was unconstitutional as Appellant now argues. Appellant
erroneously states that the record in this case is incomplete; referencing Record, 48 in support of the
claim. The document indexed in the record at document number 48 is an exhibit that was attached to a
Reply Memorandum in Support of Motion for Stay filed by Qwest. Record, 47. The material in
Qwest's exhibit is from another Commission proceeding entirely2, and was referenced by Quest solely

]

This brief will provide record citation using the Record Index Bates stamp number for
the document cited, a brief description of the document, followed by the document's internal
paging where the referenced material may be found.
2

By its own marking and identification, it is from a transcript prepared in PSC Docket No.
03-049-62. This is a different proceeding than the one which is before the court in this appeal.
Indeed, Appellant participated in PSC Docket No. 03-049-62, yet no appeal was taken by any
party in that docket from the final order issued by the Commission. Even in that proceeding,
contrary to Appellant's claim, no claim relating to the issue raised on appeal here, viz. the
existence of the Commission violates constitutional provisions, was ever made.
6

in its reply argument and then only to illustrate that there were multiple contractors who would be
affected by the Commission's decision. See, Record, 47, Reply Memorandum in Support of Motion
for Stay, page 5. Appellant has provided no record citation, to the record for the case on appeal before
this court, were the issue Appellant now asks the court to address was ever raised. Neither has
Appellant provided any statement of grounds in support of why this new issue was not preserved for
appeal, nor why it may be addressed by this court.

SUMMARY OF ARGUMENT
Appellant SBS Telecommunications failed to preserve the issue is now wishes to raise on
appeal. SBS's brief is deficient in form and content; the court should decline to entertain the argument
made therein. SBS has failed to provide any analysis or citation basis upon which it may make a
meritorious argument or claim. Indeed, SBS' contention is rejected by case law precedent and SBS
fails to make any distinction to avoid such precedent or why it should be overturned.

ARGUMENT
The issue was not preserved for appeal, nor is it properly briefed for consideration.
Utah law requires that a person dissatisfied with a Commission order to pursue administrative
remedies prior to any judicial review. Utah Code §54-7-15(1). In seeking agency review of an order, a
party must identify all issues upon which the agency's action is contested in the application seeking
agency review. An appellant is bound by its litany made before the agency, as "an applicant may not
urge or rely on any ground not set forth in the application in an appeal to any court." Utah Code §547-15(2)(b). In the case at bar, Appellant SBS never identified the issue it now raises before the court;
that the Commission is an unconstitutionally created state entity. Review and comparison of what
7

SBS references in the record (Record, 233, SBS Petition for Review, pages 1 - 10) as support for its
contention shows the error of its position. In its Petition for Review filed with the Commission, of its
four grounds for review, only one raised a question relating to Commission authority or jurisdiction.
Record, 233, Petition for Review, page 5. The argument and position SBS had before the Commission
was based on SBS' view that the Commission could not provide what SBS denominated as "monetary
relief versus "reparations." Id. SBS never broached the subject or claimed that the Commission was
an unconstitutional entity. In failing to raise the issue of the constitutionality of the Commission when
seeking agency review below, SBS is precluded by Utah Code §54-7-15(2) from raising the issue
before this court.
Utah Rule of Appellate Procedure No. 24 requires appellants to properly brief their issues on
appeal. This requires adherence to briefing format and content and the inclusion of adequate analysis
and argument of the issues which the court is asked to address. Utah's appellate courts have
frequently, and consistently, held that failure to do so results in the courts refusing to address an
appellant's issues. E.g., MacKay v. Hardy, 973 P.2d 941 (Utah 1998), State v. Thomas, 91A P.2d 269
(Utah 1999), Burns v. Summerhayes, 927 P.2d 197 (Ut. Ct. Appls, 1996), State v. Garner, 52 P.3d
467 (Ut. Ct. Appls. 2002), Nipper v. Douglas, 90 P.3d 649 (Ut. Ct. Appls. 2004). Appellate Rule 24
requires an appellant to provide record reference where an issued raised on appeal was raised and
preserved in the proceedings below or provide a statement on why it was not preserved. SBS has filed
to comply with the rule's requirements.
The Commission recognizes that SBS' Brief was filed pro se and that Mr. Bodine is not an
attorney admitted and licensed to practice before Utah's courts; including this one. However, lack of
skill or training does not warrant an exception for or excuse an appellant from the need to adequately
brief or make appropriate analysis and argument for the issues it seeks to have addressed on appeal.
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As is shown in argument below, SBS and Mr. Bodine have failed to make any analysis or
examination, beyond Mr. Bodines' personal statements, relating to the claim that the Commission is
an unconstitutional entity. This court should follow the prior case law precedents and refuse to
consider SBS' claim.

There is no merit to Appellant's position
SBS provides no citation or argument for why provisions of the Constitution of the United
States dealing with the organization of the federal government have any application to the
organization of state governments. It may be lost on SBS that the federal constitution created the
United States' government and its organizational structure from a delegation of power from the states
and the people of the union; who reserved to themselves the powers not delegated by the U.S.
Constitution. U. S. Constitution, Amendment X. The Commission's existence or creation is not
governed, or precluded, by any provision of the U.S. Constitution.
Had SBS properly briefed its issue, it would have easily discovered that its position has been
rejected, consistently, over the decades. E.g., Clayton v. Bennett, 298 P.2d 531 (Utah 1940); State v.
Gallion, 572 P.2d 683 (Utah 1977); and Robinson v. Utah Department of Transportation, 20 P.3d 396
(Utah 2001). As these cases illustrate, the Constitution of the State of Utah has consistently been
found to allow the legislature to create administrative agencies and to confer to them various powers
without any violation of the state constitution. The cross-conferral prohibition, upon which
Appellant's position is seemingly based, is restricted to the constitutionally specified persons within
the branches of state government. Appellant fails to provide any basis on why there is any application
to the Commission. See, e.g., Gallion, supra, ("In essence, Article V, Section 1 is not directed
towards the delegation of legislative power per se but proscribes the conferring of legislative
9

functions on specified persons in the executive department. . . ."), 572 P.2d at 687; and Robinson v.
Dept. of Trans., supra, ("The constitution itself defines those 'persons' who are deemed to be a part
of the Executive Department, and that definition does not include administrative agencies."), 20 P.3d
at 399. The Commission is not part of the Executive Department of the State of Utah. Beehive
Telephone Company v. Public Service Commission, 89 P.3d 131 (Utah 2004). Nor has SBS made any
cogent argument, here or below, that the Commission's actions in the proceeding below were based
upon a delegation of essential legislative functions which is subject to Utah's constitutional
provisions. Cf., e.g., Western Leather and Finding Company v. State Tax Commission, 48 P.2d 526
(Utah 1935) (purported delegation of authority to set taxes).

CONCLUSION
Appellant SBS Telecommunications raises, for the first time on appeal, a claim that the
Commission is an unconstitutionally created state entity. This issue was not raised below, preserved
for appeal or is otherwise properly brought before this court. SBS' brief fails to comply with rules of
appellate procedure and this court should reject SBS' contentions as a result of the failure. There is no
substantive argument in support of SBS' position on appeal. SBS' position has repeatedly been
rejected by Utah's appellate courts' precedents and should be so again. SBS has failed to present any
argument or claim upon which a meritorious appellant argument could be based. This court should
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affirm the Commission's actions below and reject SBS's contentions made in this appeal.

Submitted this /D day of January, 2006.
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